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Court of Appeals of the District of Columbia 


No. 4895. 

I 

I 

Irving Baker, Appellant, 

I 

I 

vs. 

| 

Sterrett Operating Service, Inc., a Corporation. 


of the Dis- 


a Supreme Court of the District of Columbia. 

At Law. 

i 

No. 75551. | 

i 

Irving Baker, Plaintiff, 
vs. 

Sterrett Operating Service, Inc., a Corporation, 

Defendant. 

I 
j 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court 
trict of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
titled cause, to wit: 

1 Declaration. 

Filed June 11, 1928. 

In the Supreme Court of the District of Columbia. 

At Law. No. 75551. 

Irving Baker, Plaintiff, 
vs. 

Sterrett Operating Service, Inc., a Corporation, 

Defendant. 

The plaintiff, Irving Baker, sues the defendant, Sterrett 
Operating Service, Inc., a corporation, for that heretofore, 
to-wit, the 23rd day of January, 1928, and for‘a long time 
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IRVING BAKER VS. STERRETT OPERATING SERVICE. 


prior thereto, the defendant was and is a corporation en-^ 
gaged in the business of selling, repairing, redecorating 
and painting automobile trucks, and on the day and year 
aforesaid and for a long time prior thereto, the defendant 
in the conduct of its said business naturally and necessarily 
separated its said business into several separate and dis¬ 
tinct departments, placing in charge of each of said de¬ 
partments its agent, whom it designated as a foreman, 
who had absolute and entire control of the management 
and supervision of his respective department, including 
the work and employees in said department, and for that 
on the day and year aforesaid and for a long time prior 
thereto, there was a painting department naturally and 
necessarilv created as aforesaid under the control and su- 
pervision of its agent, one Roger Myers, who was desig¬ 
nated as a foreman and in whom were vested all the powers 
and authority as the head of the painting department as 
aforesaid; and that the plaintiff on the day and year afore¬ 
said and for a short time prior thereto was an ap- 
2 prentice painter in the employ of the defendant in 
•the painting department under the direction, super¬ 
vision and control of the said Roger Myers, agent and 
foreman as aforesaid of the defendant; and that on the day 
and year aforesaid it was the duty of the plaintiff as an 
apprentice painter in the employ of the defendant to obey 
the commands and instructions of the defendant acting 
through its said foreman and to paint chassis on automo¬ 
bile trucks and incident to doing so, to lift the chassis off 
the ground and that, at the times hereinbefore mentioned 
and for a long time prior thereto it was customary to lift 
chassis with mechanical devices known as “jacks,” which 
said jacks are placed under the chassis to be lifted off the 
ground, and which said jacks are of different designs, it 
being customary to use for the lifting of lighter chassis a 
form of jack known as a ratchet jack, consisting of a lever¬ 
age arrangement whereby a downward pressure is exerted 
by hand on a handle inserted into a socket which causes 
the vertical arm of the jack to elevate the chassis, and 
for lifting heavier chassis it was at the time hereinbefore 
mentioned and for a long time prior thereto customary to 
use a larger jack wijtE a lever having a greater distance 
from the fulcrum which makes possible the elevating: of 
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IRVING BAKER VS. STERRETT OPERATING SERVICE! 

I 

, heavier objects without the exertion of greater liaiid pres¬ 
sure, or to use a spiral jack, consisting of an arrange¬ 
ment whereby the elevation of the chassis to be lifted is 
accomplished by pulling on a chain or pushing on a revolv¬ 
ing bar whereby a spiral arm on which the chassis rests 
is elevated; and for that on the day and year aforesaid the 
plaintiff was assigned by the defendant to paint thje chassis 
of a certain large ice cream truck, different in appearance, 
heavier in weight and larger in size than any by hjm there¬ 
tofore painted, and to lift said chassis off the grojund pre¬ 
paratory to painting the same; and the plaintiff says 
3 that it then and there became and was the duty of 
the defendant to provide for the plaintiff a Safe place 
wherein to work and to supply and furnish safe land ade¬ 
quate tools and appliances with which to work, and to re¬ 
frain from commanding the plaintiff to undertake to work 
with inadequate and unsafe tools and appliances j yet, not¬ 
withstanding its duty in the premises, but in 1 violation 
thereof, said defendant negligently and carelessly failed 
and omitted to furnish the plaintiff with a spiral jack, which 
if furnished, would have enabled the plaintiff to lift said 
chassis without exerting unusual pressure, and negligently 
and carelessly failed and omitted to furnish a large jack 
which if furnished would have enabled the plaintiff to lift 
said chassis without exerting unusual pressure land negli¬ 
gently and carelessly furnished the plaintiff with' an inade¬ 
quate, small and insufficient ratchet jack of short leverage, 
and the said defendant acting through its agent; and fore¬ 
man, Roger Myers, as aforesaid negligently and! carelessly 
commanded and required the plaintiff to lift the chassis 
of the aforesaid ice cream truck with a certain! small, in- 
sufficient and inadequate ratchet jack of short leverage, 
which it furnished the plaintiff, and assuring land repre¬ 
senting to the plaintiff that the said jack was sufficient and 
adequate for the purposes as aforesaid and that the plain¬ 
tiff was capable of lifting said chassis with the said jack 
without injury to himself and was capable of lifting said 
chassis with the said jack without exerting unjusual pres¬ 
sure, when as a fact, as the defendant well knew, the said 
jack was insufficient and inadequate to lift said chassis and 
the plaintiff was incapable of lifting said chassis with said 
jack without injury to himself and without exerting unusual 
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pressure thereby making it incumbent upon the plaintiff to 
exert greater physical pressure than would otherwise have 
been necessary if the plaintiff had been supplied, 

4 furnished and permitted to use a larger jack with 
greater leverage or a spiral jack. And the plaintiff 

says that relying upon the discretion and superior judg¬ 
ment of the defendant, acting through its foreman, Roger 
Myers, as aforesaid, and not appreciating and being in ig¬ 
norance of the weight of said chassis and the pressure nec¬ 
essary to be exerted to: lift the said chassis with said small 
ratchet jack, the plaintiff proceeded to obey the command of 
the said defendant, as aforesaid, and did proceed to lift 
the said chassis with the said small ratchet jack, thereby 
unconsciously exerting great and unusual physical pres¬ 
sure, and did thereby unknowingly exert greater physical 
pressure than he was capable of without injury to himself. 
And the plaintiff says that by reason of the exertion of 
great physical pressure on the jack and the lifting of the 
said chassis and by reason of the premises and the negli¬ 
gence of the defendant as aforesaid, the plaintiff sustained 
a severe inguinal hernia of the right side and was other¬ 
wise physically injured and rendered sick, sore, lame anddis- 
ordered and compelled to suffer, and will in the future be 
compelled to suffer, great physical pain and mental anguish, 
all of which injuries are permanent. And plaintiff further 
says that by reason of the negligence of the defendant as 
aforesaid he was, still is and will in the future be incapaci¬ 
tated from performing his work, thereby losing the emolu¬ 
ments which would otherwise have accrued to him and he 
was and will in the future be compelled to lay out and ex¬ 
pend large sums of money for medicines, medical and sur¬ 
gical attention in and about an endeavor to be healed and 
cured of the injuries aforesaid and was otherwise greatly 
damaged. 

Wherefore, the plaintiff brings this suit and claims 

5 the sum of $15,000.00 damages, besides costs. 

SHEFFERMAN & ARONSON, 
ALFRED M. SCHWARTZ, 

Attorneys for Plaintiff. 
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J 

Demurrer. j 

| 

Filed July 6, 1928. 

* ? i 

i 

# # * # # # # 

Now comes the defendant, Sterrett Operating | Service, 
Inc., and for a demurrer to the declartion filed herein says 
that it is bad in substance. 

LAMAR & LAMAR, 
Attorneys for the Defendant. 

Note. I 

j 

The matters of law intended to be argued in support of 
the aforegoing demurrer are the following: 

(1) That the declaration does not state a cause of action 
against the defendant. 

(2) That the declaration shows that the plaintiff assumed 
the risk of the injury complained of in said declaration. 

(3) That the declaration shows on its face that the plain¬ 
tiff was guilty of contributory negligence. 

(4) That some of the allegations of said declaration aver 
an impossible state of facts. 

LAMAR & LAMAR, 
Attorneys for the Defendant. 

i 

I 

6 Messrs. Shefferman & Aronson, 509 Denrike Build¬ 
ing, and Alfred M. Schwartz, Esq., Munsey Build¬ 
ing, . . I 

Attorneys for Plaintiff: 

j 

Please take notice that the above demurrer will be set 
for hearing on Friday July 14th, 1928, at 10 o’clock A. M. 
or as soon thereafter as counsel may be heard. 

LAMAR & LAMAR, 
Attorneys for the Def&idant. 

Supreme Court of the District of Columbia. 

Friday, October 19thj, 1928. 

I 

Session resumed pursuant to adjournment, Hon. jWendell 
P. Stafford, Justice, presiding. 

i 

# * # * # * # 

I 

l 

Upon consideration of the demurrer filed herein |to plain¬ 
tiff’s declaration, it is ordered that the same be, and it is 
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hereby sustained, with leave to plaintiff, to file an Amended 
Declaration, within ten davs hereof. 

Wednesday, October 31st, 1928. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 

******* 

Comes now the plaintiff by his attorneys of record and 
elects to stand upon his declaration to which a demurrer 
has been heretofore sustained, and thereupon, judgment is 
ordered. Wherefore, it is considered that plaintiff take 
nothing by this action, that defendant go hereof hence with¬ 
out day, be for nothing held and recover of plaintiff 
7 its costs of defense to be taxed by the clerk and have 
execution thereof. 

From the foregoing, the plaintiff by his said attorneys in 
open court, notes an appeal to the Court of Appeals; where¬ 
upon, the maximum of an undertaking for costs is hereby 
fixed in the sum of One Hundred Dollars, or in lieu thereof, 
leave is granted to deposit the sum of Fifty Dollars, with 
the clerk. 


Memorandum. 

November 21, 1928.—Bond on Appeal filed. 

Assignments of Error. 

Filed November 22, 1928. 
******* 


The Court erred: 

1. In sustaining the demurrer to the plaintiff’s declara¬ 
tion. 

2. In entering judgment for the defendant on its de¬ 
murrer to the plaintiff’s declaration. 

SHEFFERMAN & ARONSON, 
ALFRED M. SCHWARTZ, 

Attorneys for Plaintiff. 
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I 

j 

Designation of Record. 

j 

I 

Filed November 22, 1928. 

’ i 

j 

* # # * * # | * 


The Clerk of the Court will please include ill the tran¬ 
script of record on appeal the following: 

1. Declaration filed June 11, 1928. j 
S 2. Demurrer filed July 6, 1928. j 

3. Minute entry of October 19, 1928 sustaining de¬ 
murrer to declaration -with leave to amend within ten davs. 

4. Election of plaintiff to stand on declaration and judg¬ 
ment for defendant. Appeal noted. 

5. Memo, of bond filed. 

6. Assignments of Error. 

7. This Designation of Record. ! 

SHEFFERMAN & ARONSON, 
ALFRED M. SCHWARTS, 

Attorneys for Plaintiff. 


I 

Service of a copy of the Assignments of Error and the 
aforegoing Designation of Record acknowledged this 17 
day of November, 1928. 

LUCIUS Q. C. LAMAR, 
Attorney for Defendant. 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: j. 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 8, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 75551 at Law, wherein Irving Baker 
is Plaintiff and Sterrett Operating Service, Inc.,ia Corpora¬ 
tion, is Defendant, as the same remains upon tiie files and 
of record in said Court. 

i 

i 
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In testimony whereof, I herennto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of December, 1928, 

[Seal Supreme Court of the District of Columbia.] 

: FRANK E. CUNNINGHAM, 

Cleric. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4895. Irving Baker, appellant, vs. Sterrett Operating 
Service, Inc., a corporation. Court of Appeals, District 
of Columbia. Filed Dec. 29,1928. Henry W. Hodges, clerk. 


(5630) 




Abe Shefferfiaft, 

Mas H. Aroftsoft, 

Alfred M. Schwartz, 

Attorneys for Appellants. 
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No. 4895. 


_____ I 

I 

I 

I 

j 

Irving Baker, Appellant, 


vs. \ 

Sterrett Operating Service, Inc., a Corporation. 


BRIEF OF APPELLANT. 


STATEMENT OF FACTS. 

! 

This is an appeal from a judgment entered in fhvor 
of the appellee, Sterrett Operating Service, Inc., upon 

I 

a demurrer to the declaration of the appellant, Irying 
Baker, plaintiff below. 

The appellant in his declaration (R. pp. 1-4) alleges 
that on the 23rd day of January, 1928, and for a short 
time prior thereto he was employed by the appelleje as 
an apprentice painter, working under the direction of 
one Roger Myers, its foreman in charge of the paint¬ 
ing department, and that the appellant’s duties con¬ 
sisted of raising on jacks and painting the chassis of 
automobile trucks; that on the occasion of his injury 
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a large ice cream truck quite different from anything 
he had worked on before came in and he was command¬ 
ed and directed by the appellee to raise the chassis with 
a small and inadequate jack and assured that he could 
safely do so without injury to himself. In ignorance 
of the weight of the chassis and the amount of pressure 
necessary to be exerted, and relying upon the superior 
judgment and the assurance of safety of his employer, 
he proceeded in obedience to his employer’s command 
to lift the chassis with the small jack furnished him 
and sustained a hernia. 

ARGUMENT. 

The acts of negligence alleged which either sep¬ 
arately or in combination with each other caused the 
•/ 

injury complained of may be classified under three 
headings; first, the furnishing of an inadequate and 
insufficient jack; secondly, the false representation by 
the appellee, acting through Myers, that the appellant 
could without injury to himself safely lift the chassis; 
and third, the direct command to the appellant to lift 
the chassis with the jack furnished. 

The appellee was under the non-delegable duty of 
furnishing the appellant with sufficient and adequate 
tools with which to work. Carter v. McDermott, 29 
App. D. C. 145; Spates v. Wells Bros., 36 App. D. C. 
555. And it also was responsible for the negligence 
of Roger Myers, who was in charge of its painting de¬ 
partment. Cooper v. Penn Bridge Co., 47 App. D. C. 
467. These matters are sufficiently set forth in the dec¬ 
laration. But the appellee contends that a cause of 
action is not stated and that the demurrer was rightly 
sustained because (1) the appellant assumed the risk 
of injury, (2) he was guilty of contributory negligence, 
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and (3) some of the allegations aver an impossible 
state of facts. (Demurrer, R. p. 5.) 

There is no decision by this Court on the question of 
an employer’s liability for damages resulting to his 
employee while executing an express direction of the 
master, which direction was negligently given. I 

Most states seem to recognize the principle tliat a 
servant is justified in obeying the orders given by his 
master, without being necessarily chargeable with an 
assumption of the risks incident to doing the woik as 
directed. 

In Labatt’s Master and Servant, Section 1362, lit is 
said: 

“In many cases the language of the court im¬ 
plies that where the injury is received in obejying 
a direct command, all question of assumption of 
risk is eliminated, and the master must rely solely 
on the plaintiff’s contributory negligence.” 

i 

In the case of N. Y., N. H., and H. R. Co. vs. jViz- 
vari, 210 Fed. 118, L. R. A., 1915 C. 9, it is stated i 

i 

i 

“Courts have in some eases, as it appears to us, 
overemphasized the doctrine of assumption ofi risk 
and underemphasized the duty of employers to 
furnish safe appliances to their employees *1 * * 
For courts to assume as matter of law that 
one voluntarily assumes the risks involved in 
continuing to work with unsafe appliances j fur¬ 
nished by the master, rather than lose his employ¬ 
ment and subject himself to the consequences 
which are apt to ensue from loss of his position, 
seems to us a harsh and unwise doctrine. It as¬ 
sumes that physical compulsion is the only Coer¬ 
cion which a court of justice can recognize.” 

| 

i 

An d to the same general effect are the cases of Allen 
v. Gilman, McNeil Co., 127 Fed. 609; Miller v. tJ. P. 


i 

i 


i 

i 
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R. Co., 12 Fed. 600; Williams v. Clark, 204 Pa. State, 
416; 53 Atl. 315; Denver and R. G. W. R. Co., 7 Utah 
563, 27 Pac. 728; Bailey on Personal Injuries at Sec. 
211 . 

In the case of Beard v. Georgian Mfg. Co., 8 Ga. App. 
618, 70 S. E. 58, >the defendant through its foreman di¬ 
rected the plaintiff and nine others to move a piece of 
iron, weighing 2400 pounds, telling the defendant that 
it weighed 1100 pounds and that ten men could carry 
it safely and without danger. Acting on this assur¬ 
ance the plaintiff with his colaborers lifted it with 
hand-bars. Because of its great weight and the in¬ 
ability of the man to hold it, it fell against the plain¬ 
tiff. In reversing the judgment of the lower court sus¬ 
taining a demurrer, it is stated: 

“The master, by engaging in a business which 
requires the handling of metallic substances—as 
iron, in this case—is held in law to a knowledge 
of the weight and properties of the substances so 
being used in his business. This knowledge is im¬ 
puted to him. The doctrine that imputes it to him 
is called in legal terminology the ‘assumption of 
skill.’ See Pollock, Torts (8th Ed) 29, 530. In 
legal contemplation, every man who carries on a 
business warrants to those who are interested in 
the safe conduct of that business that he has the 
requisite skill and experience to conduct the busi¬ 
ness safely. As to this the law has a standard 
which does not vary with the actual capacity of the 
particular proprietor. ‘If he fails, it is no ex¬ 
cuse that he did the best he, being unskilled, actu¬ 
ally could. He must be reasonably skilled at his 
peril.’ Pollock, Torts (8th Ed.) 29. A common 
laborer, working in a manufacturing plant of the 
kind operated by the defendant, has no such as¬ 
sumption of skill imputed to him. The statement, 
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frequently found in reported cases and in the text¬ 
books, that as to such matters the knowledge of the 
master is presumptively superior to that of| the 
servant, applies. It is to be understood,, of 
course, that we are not now discussing those mat¬ 
ters as to which any ordinary person without |spe- 
cial skill would have knowledge, or as to which 
any prudent servant, by reason of the very jfact 
of his experience in service, would have actually or 
constructively obtained knowledge. So that in the 
case before us, even if the master had honestly 
misjudged the weight of the iron, and yet had Isent 
these ten hands there to move it, he would have 
been chargeable in law with an act to which negli¬ 
gence could be imputed; that is, of assigning an 
inadequacy of servants to a task liable tq be 
fraught with danger by reason of their physical 
incapacity to perform it safely. And the servants 
undertaking the work would not necessarily have 
been held to have assumed the risk, or to have been 


guilty of contributory negligence in undertaking 
the task, because knowledge (actual or construc¬ 
tive) of the facts and of the danger are elements 
in such cases entirely controlling both these ques¬ 
tions—the question as to assumption of risk land 
as to contributory negligence. I 

But in the ease at bar the allegations of the pe¬ 
tition make even a stronger case of liability,! for 
it is alleged that the master actually knew of the 
weight of the iron, and fraudulently and intention¬ 
ally deceived the servant as to it. This presents a 


case of what is often referred to as the master 


setting a mantrap for the servants.” 


And in the case of Sherman v. Texas and N. 0. R. R. 
Co., 99 Texas 571, the Court said: 

* i 

i 

i 

“It cannot be said, as a matter of law, that the 
minor, George Sherman, could, by inspection of 
the piece of iron, tell whether it was too heavy! for 


i 
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him to lift and that he was capable of understand¬ 
ing the danger attending the lifting of the iron. 
Indeed the only way that he could decide the ques¬ 
tion was to do as he did—obey the command of 
his superior and make the attempt. But in that 
experiment, when he learned that the iron was 
too heavy for him to lift, the injury had been in¬ 
flicted. ’ ’ 

See also St. Louis and S. F. R. Co. v. Wilkinson (Tex. 
Civ. App.), 136 S. W. 92; Ill. Central R. R Co v. Lan- 
gan, 116 Ky. 318; Louisville and N. R. Co. v. Mahan 
(Ky.), 113 S. W. 886; Gulf Pipe Line Co. v. Clayton 
(Tex. Civ. App), 150 S. W. 268. 

In our search of the authorities which included the 
cases cited by the appellee at the hearing below, we 
have been unable to find anv case in which under the 
facts set out in the declaration embracing as it does a 
negligent misrepresentation and assurance of safety by 
the master, a recovery for the plaintiff was defeated 
as a matter of law. 

We respectfully submit that the Court erred in sus¬ 
taining the demurrer and that the judgment should be 
reversed and the demurrer ordered overruled. 

Abe Shefferman, 

Max H. Aronson, 

Alfred M.Schwartz, 

Attorneys for Appellants. 



